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dus pertinentlis5 or that hc had not in his bangs any pare of 
“fhe freehold to, which it was appendant, but had loft it all 
by judgment or by diffeifin: for though he might havea =, 

right to the freehold. and, its appurtenances, he was firft to 

recover that, before he could prefent?. ‘Thefe and many | 







hieelinitybadeechsandiwiess it failed, than fome cafese 
determined in this reign. In one of thefe it was held, that 
when it could not be proved who made the latt prefentation, 
“the: next beforey-nor the next before that, the plea 
proceed upon the mere Fight and property, by that 
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withels de proprio wif et auditu 5 he might do it from the 
the cafe, provided he had licence from the or-, 
the concurrence of his patron. If land fell to 
eres cu reed wateenecereny 


Suit desig sisi, that it would, if the af-< 


file was taken in medum afffe, and if the writ of cortvic~ 
tion was prayed before a long interval had paffed from the 
taking of the affife. A conviction bad besa denied, where 
fixteen years had elapfed *. tes 
© ep onsien through i the allies now,in weit 
follows, that fomething fhould be faid on the conviétion, or | 
slcoeiilel ic inion one paee 
~ ana Rabhear¥ Sion, Svcee lily is. 
bl fipiry eprgueroe 
| punithment ; and from 

















aera 
were not always the fame number) ; each juror was p 
Acaft two to convict him: and the jurors on the. ’ 
were to beat leaft of as good condition, if not 
than thole on the afiife. 

Wetnetdtswiain sgitasion to 'proceed.to iconvididalta 
this’ manner, itjwas firft to be confidered who was in» 
faul® whether the judge or the jurors ; for which purpofe 
the record was in the firft place to be infpedted: for if the , 
judge*thould not have diligently made that examination 
which it was his duty to do, he himfelf might have negli+ 

eae 

in fault; perhaps, it might lie with one of them 

a By the record it wouid alfo appear, whether the af- 
taken in modum afffay or in modum jurate. If in 

way, the jurors were to try whether the verdict 

was 





true or falje : if it was true, then it remained in force; 
| Jf falfe, the jurors were to be punithed for their falfe fwear= 
ins: “According to Bratton, adiftindticn was made between 


falfum, and one which was called fatuum : 
Boa ‘if they gave their verdiGt-generall, and it 





~ sir, upon view of the record, it appeared that the jurors, 
having declared themfelves obicurely, had not been pro- 
petly and diligently examined by’him, or had anfwered his 
interrogatories not fully, or doubtfully ; or feemed.to have 
‘been mifled by fome or to have fpoken the teuth « 
Seales in feb oes remedy was by certificates 
thot by conviction ; the certificate being a proceeding. 

was to render certain: and true, -that h 
a gta ait this 
fhall fay more hereafter. 

“Is order to the convidtion, as we 
firlt be feen, whether the affife was taken in me 
Bayan wre “When the complainant « 
his intentic, and maintained 


een paca 
then to prove them by the aflife :, cee cee 
aff, % conviction would lic. But where. the 

was of fuch a kind, that, admitting both the mgtter 





there was an exception in favour of the king; for whena 
pace Sgr ele 
+  ghere might, in fome cafes, be a conviction. “There was no 
Sissavinion damages; but the remedy in cafe of exceflive 
was by certificate. “The fame perfons who brought 
Gr againft ‘whom it was brought, might have a 
‘and it was, in general, to be heard before the 
who tried the affife, be being belt able to judge of the 
‘thereof®. “The authority to take an affife was thought 
ing to cay withvit that of taking conviétions and 
without which an affife might fometimes not 

‘be completely taken; therefore it was, that a convidtione + * 
was tire /latim et recenter after the caption of the affife ; and 
it could not-be had at a diftance of time but by the fpecial 

thaw king *. 
S writ of convistion was to the following effect: 
fapirasce tunc femmondas, Fc. 24 legales milites da 
Da ; sibs Wc. qudd fint coram juflitiariis noftris ad 
r F fi talis, Be. diffeifivit, 
the writ of. allife; unde A. queritur, quid 
fee nove diffeifince qua inde fummonita fuit 
i le sr noftris ultime itintrantibus 
en rt rt li et 008 
afifam coram pref: Se. Et 





you require of me, on the part of 
“ ome ee Then the judge proceeded to charge the’ 
jurors, as in other cafes. ‘The entry upon the roll was 
thus: Furata viginti quatuor ad incendum 12 venit 
recognitura, fi A. injufld et fine judicio, Sc. according to 
the form of the writ ; and then the xarratia followed: Et 
unde talis queritur, quod juratores talis alfife captecoram * 
itiaviis, ec. falfum inde fecerunt facramentim, quad 
F guid pricdiftns talis diftifvit talem injuft, Be. 
“aid fo on through the narratio and exception, *any™. 
‘Upon this writ of conviétion “it may be remarked, as’ a 
‘eafon why it fhould not lie, when the aifife -was'taken i ~ 
medum jurate, that the form of the original writin the affife 
‘Was fo inferted, as to confine the enquiryeto the 
that writ! ; whereas the point tried by the affife im msdum 
was, generally, fomething collateral to the tits 


“jurate 
which arofe upon the pleading. 

As thefe twenty-four could not be convicted if they fpoke 
falfely, and as the confequences of a 
very penal to the twelve; creates 
the jurors diligently as to all the circumftances epon which 
they meant to proceed. If was a difference of 
amongft them, they mi afforced like the 
they were ftill doubtful, or declared plainly that 


were. If they ‘confirmed what the twelve had de 


















After 
the verdi& of the twenty-four, there ifflued watt 6€ 
execution, cithem to confirm the former feifin, or to 
alter. it. 
(aiaipeiftesent of he conwitied jars, chough is 
1 TEE a sna pcre igericuy fend by Bragton 
than by Glanville". They were to be thrown into prifon ;~ 
aoe Priaat Megerapen ee aban 
hands, till they were ranféimed at the king’s pleafure ; they 
‘were to be branded. with, perpetual infamy ; to lofe the 
degem terre, fo as never more to be received as jurors 
eee mt, it, no longer othefvorth), now 
A difference was made between the offence of 
ly ikon cas aa vifu, not having made* ~ 
it; thofe who were added to the affife at the time of taking 
it, who could not poffibly have made it ; thole who, foon 
after the affife, had figuified a with to amend 
what hey had done, and put themfelves on the king’s mer- 
+. ¢y®} all fuch were not to be branded with infamy, though 
Stee etme ra 
% ‘was the manner of proceeding, if there was no 





| n offered to the conviction. The exceptions that 
j offered were many. One was, if the perfon who 
| | recovered iin the affife had not had feifin according to the 





aa 5 ote ng the deci 
7 ie was fometimes an nto Ae | 4 
mer. The writ to fammon ji go ee ee ‘of 
ing import: Precipimus tibi, gtd habedt « 
+. jupii 5 onpera AB. C. Be. recoguitoruntn 


Sisftiee Jasmonate ehcapte cor 
co naftres, seh face ame vod in 


Pracipimus -ctiam 
Hibbs ail eidiendam inde cnfas 
tficate was fometimes had i ino 





alee beef rie nu om 
purgations 5 as when a.crime was imputed to yous 


oppofd to the prefumption raifed by the /eéta. 
called a defegce per” f 
a grtater a 








tefles incarté:mominatas *, 
Aen oie os oh dered ac Sa 
cafes of evident and notorious trefpafs. 
We fhall now begin to fpeak of fuch aétions as were 
‘triable in one or other of thefe ways. The aétion of.dower 
unde nihil habet, and the writ de recto of dower, were the 
two remedies till in ufe to recover dower, and feem to be. | 
confidered by Bracton exactly in the fame light in which + 
they are placed by Glanville. The method of conducting 
_ them! is more minutely defcribed by Braéton,» who alfo 
ee 
of notice. ° 
"Tue writ andeaibil was falls be broughe in tho king's 
court originally, and there only, becaufe, fhould a queftion 
arife, whether the demandant was lawfully married, no oft 
ould write to the bi tovtry the marriage, but the king: 
or his-juftices. writ unde nibil was at this ties tfiade 
‘ Teturnable, fometimes coram juflitiariés naftris apud Weft 
ad monaflerium; fometimes coram juftitiariis Sere dee 
affifam, cin in partes illas venerint®. If the party 
dein wotn no oe hngt ts wide. 
the land was taken jnto the king’s hands, as in'defaults 
*\ _owrit ofyight and if he ffoined himftf at the itt 
- & another being appointed, he made default, then alfo his 
was taken’:  gaeteptaanae 4 
ty | before appearance or after, the woman recovered | 
" ‘by default, cither by the magnum cape or parvum capet. ) 
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et inde producit feftam fufficientem, When the demandant 
had thus exbibited her intentis, the tenant might demand 
view, by faying,* Peto vifim 5 and after the effoins andes 
lays ayending that, he might vouch to warranty, or anfwer 
« fn perfon, as he pleafed*. 
SUMED WA tient td to exception to the wig; thes hensighey 
“Gin the next place, call upon the demandant to produce her 
‘warrantor, as was the practice in Glanville’s time ; it bee 
inga rule, that no one fhould anfwer a woman concerning 
her dower, ,unlefs fhe brought her warrantor to: thew 
what right hevhad to the other two parts ; and again, that 
nd woman fhguld anfwer without her warrantor. And 
therefore it fhould feem, fays Bracton, that as the fon of a 
felon could have no right in the two parts, the widow of 
could not make out her claim to dower in the 
other third ; nor could fhe come upon the chief lord, who 
ne fre defedlu baredis; which was not 
we ke ho a 
fo not having any heirs, for 
Sees 
claim her dower againft him. The 
a: of an affignee of the fee, who being in 
ase lhelagetipabes erat 
F Selva te eestenis vos to natin 
if he did fo, and the warrantor did not appear to the writ 
of fum, ad warrant. nor efloin himitif, fo much of his land 
bo Sanh patalaaree tary ag 
he did appear after this diftrefs (for it was no more), 
her feifin of that, and he had his reme- 
warrantor, whom he vouched", 
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Serge oy 
facie jupittiariis, Bee ad 
recognafcendum, @c-fi preediéius A. die que defpon— 
dotavit cam nominatim dé tali manerie, Sc. vel fi deta- 
wit cam de tertid omnium terrarum, Fe. ut Dz. 
dicit, quia tam pri ie a papain SAeaaes 
&e#, It may-be here obferved, that the iffue, whether 
endowed ad oftium ecclofie, was tried on a writ of ingtfiry . 
before the theriff in pleno comitatu; but the ifflue, ‘whether 
fpecial or general endowment, was to be tried before the 
juftices at Weitminfter; as was alfo the iffue, whether 
endowed ex ajénfu patris, or not, 
whether the hufbarid was fo {eit 
and whether the widow had 
er, fe ng eg Seve a Tlie 
feafon of thefe diftinStions is not eafily difcovered; ahd _ 
ethaps either of fuch writs were had at the election of 
the parties. ‘The eleétion of the parties feems to bere di- 
rected : only in thefe cafes, but alfo in the return of ori- 
ginal which, we have feen, were re 


jufltiariis at Weltminiter, and fometimes ad prim 
Jjom, without any apparent reafon for fuch a 
were fometimes made in the alternative, f 










- gwen su omAAY. 
quae babuit pro injuftd detentione, quam predidus CHA 
it de, terra, et date fads or in pean 
de serris et preeditti B. fieri facias tet denaries, et 
illo fine dilatione baberi fe ee 
‘Tuus far of the writ unde x com-_ con a dete 
* monly the writ of dower. rude! ™ 
* ver'by hic Pac wa nced to for"owe, te sabe 
was'thep to'be had to the writ of right of dower; which 
7 wag T writ clbfe, as they called it, becaufe directed to the © 
‘warrantor of the widow where the plea was to be heard; ‘ 
+ where itremained till that court was proved de refe defeciffe 
when it might be removed into the county court, and fo 
to court, as other writs of right. dma) 
intentio upon thi8 writ was different in the two 
cafes, of the widow having never been in feifin of the 
in queftion, and of having been diffeifed by the tenant. 
‘The conclufion in the former cafe was, et unde idem, &c. y 
, fit ifitus, Bc. ita quid me inde detare potuit. Et fi boe® | 
vellet cog’ » Se. as before in the writ of unde nihil. 
£t nl babes Sufficientem feftam. (n the latter the 
was, talis me injuftt et fine judicio diffeifrvity 
[iti indp-dotata, et feifita habeo fufficientem difra- | 
Pe aks videlicet, talem feitam, et talem. on oS this. | 
fas, from the common writ of right, whi | 
F by | “to deraign the matter per corpus talis bohhinis. f ‘ 
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differed from that writ in both the above 
in which it was applicd; a writ of right of dow- 
recovery of a life eftate ; and the latter form 


| 
4 
iienl ntes ; and accordingly, in this aétion | 
effoin de mae lecti ; all which were only in the j 


i Piepspaes a diffeifin én the very words of al 
ay Seon affife nor the duel, nor, confe- 


| Rng 
‘Wuen the iritentio was thus fated, and the tenant did 
AAaiphule to call a warrantor, he might except to theyaétion 
n 





. hy original writ, i) * 
hoc faciaty Bcv-and as in other 
proceed. to take the duel, and i 
= to-ty by jury, fo he might take 
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become the practice, where the land lay_ip-feveral 
pesreehs Se OE eee een 
~ Gourt ; and ‘for all the lands to be extended 
_ sell the two-thirds as the third elimed in 
temper et 
trbyaes " 
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lord might have 4 writ to recover his efcheat: Now habet 
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